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Before SeNTELLE, TATEL, Circuit Judges and
WiLLiams Senior Circuit Judge.

Opinion for the Court filed by Senior Circuit Judge
WiLLIAMS

WiLLiAMS Senior Circuit Judge: Five named plantiffs,
members of Indian tribes and present or past beneficiaries of
Individud Indian Money (“IIM”) accounts, filed a class action
in digrict court in 1996, dleging that the defendants-the
Secretaries of the Interior and the Treasury, and the Assgtant
Secretary of the Interior for Indian Affars-had “grosdy
mismanaged” those accounts. The bulk of the funds in the
accounts are the proceeds of various transactions in land allotted
to individud Indians under the Generd Allotment Act of 1887,
known as the “Dawes Act,” ch. 119, 24 Stat. 388 (codified as
amended a 25 U.S.C. § 331 et seq. (88 331-333 repeded
2000)). The money-producing transactions in question evidently
involved such matters as sales of timber and leases of rights to
grazing, faming, or extraction of ail, gas, or other mineras.
Complaint, 112, 3, 5, 7-11, 17. See dso Cobell v. Babbitt, 91
F. Supp. 2d 1, 9-12 (D.D.C. 1999) (“Cobell V’). (The accounts
aso contain funds from a variety of other sources, see 25 C.F.R.
§ 115.702, but the dlotment land transactions agpparently
predominate.)

Pantffs aut draws dgnficatly on Congress's
findings of hopelessy inept management of the IIM accounts
and its action to remedy the resulting chaos. A 1992
Congressiond report, Misplaced Trust: The Bureau of Indian
Affairs Mismanagement of the Indian Trust Fund, H.R. Rep.
No. 102-499 (1992), catdogued Interior's “disma history of



inaction and incompetence,” id. a 5, and concluded that the
agency had “repeatedly failed to take resolute corrective action
to reform its longsanding financid management problems,” id.
a 3. In 1994 Congress moved from findings to legidation,
passing the Indian Trust Fund Management Reform Act, Pub. L.
No. 103-412, 108 Stat. 4239 (codified as amended at 25 U.S.C.
8§ 162a et seg. & §4001 et seq.) (the “1994 Act”). The 1994 Act
imposed a variety of duties on the Secretary of the Interior, most
of them relating directly to trust funds such as the IIM accounts.
See, e.g., 25 U.S.C. § 162a(d).

Even apart from the 1994 Act, the IIM funds have quite
a different legd status from the dlotment land itsdf. Section 5
of the Dawes Act nomindly made the United States trustee of
those lands, but did so solely in order to limit aienation by
Indians and to assure immunity of the lands from State taxation.
See United States v. Mitchell, 445 U.S. 535, 540-44 (1980)
(“Mitchdl 1"). It gave the Indian beneficiaries the right to
possess and manage the lands except insofar as dienation was
involved. Id. at 542-46. See also United States v. Navajo
Nation, 537 U.S. 488, 504 (2003) (describing Mitchell | and
aoplying its principles to certain undlotted lands). Accordingly,
the Supreme Court held in Mitchell | that the Dawes Act did nat,
aone, establish a fiduciary duty on the part of the United States
to manage the dlotted lands. 445 U.S. at 544, 546. In contrast,
the IIM funds are by statute under the full control of the United
States, to be invested for the benefit of individua Indians in
public debt of the United States or deposited in banks. See 25
U.S.C. 88 161a(b), 162a(a).

As the labed Cobell V suggests, this litigation has
generated many legd opinions, induding three of this court. In



Cobell v. Norton, 240 F.3d 1081 (D.C. Cir. 2001) (“Cobell VI”),
we dfirmed the didrict court's holding that the officias had
breached thar fidudary duties and remanded for further
proceedings. In Cobell v. Norton, 334 F.3d 1128 (D.C. Cir.
2003) (“Cobdl VIII"), we vacated a contempt citation of
successor defendants Interior Secretary Gde Norton and
Assgant Secretary of Indian Affars Nea McCaeb, and
reversed the didrict court's appointment of a court monitor.
And findly, in Cobdl v. Norton, No. 03-5262, 2004 WL
2753197 (D.C. Cir. Dec. 3, 2004), we vacated an order of the
didrict court directing Interior to disconnect its computers from
the Internet pending a security determination, excepting only
certain essentid sysems and ones that would not provide access
to Indian trust data Those opinions, as wdl as the many
opinions of the didrict court, provide an array of background
data.

Here we address a didrict court injunction issued
September 25, 2003. Cobell v. Norton, 283 F. Supp. 2d 66
(D.D.C. 2003) (“Cobell X"). The decree, see id. at 287-95,
imposes obligations on the defendants in two main categories.
Duties related to “Higtoricd Accounting” are intended to
unravel the tangle resulting from past accounting failures, see id.
at 70-211; those related to “FHxing the System” are intended to
compd the issuance of a plan for future trust adminidration as
awhole, seeid. at 239-87. To assure fulfillment of both sets of
duties, the court appointed a court monitor to oversee
compliance and sad it would retain jurisdiction until December
31, 2009. These two different sets of commands raise quite
different issues.



“Higtorical Accounting,” we find, is governed by Pub. L.
No. 108-108, a provison adopted after the district court opinion
issued, which radicaly changes the underlying substantive law
and removes the legd bass for the historicd accounting
elements of the injunction. We therefore vacate those eements.

The core of “Fixing the System,” by contrast, requires
the Interior defendants to produce a “plan” that would fix the
[IM trus management system, and requires the Interior
defendants to explan how the Department will comply with
vaious condrants or objectives identified by the court, such as
gxteen soecific common law trust duties and triba law.
Although we agree tha Interior is subject to many of the
common law trust duties identified by the court, we find that
much of the “Fixing the Sysem” injunction exceeds the court’s
remedid discretion because the court faled to ground it in the
defendants statutory trust duties and in specific findings that
Interior breached those duties. Asde from the requirement that
Interior complete its so-caled “To-Be Plan,” as promised in its
Comprehensve Pan, we thus vacate the didtrict court’s
injunction and remand for further proceedings condstent with
this opinion.

Historical Accounting

In Cobell VI we ruled that the 1994 Act, 25 U.S.C.
8§ 4011(a), conferred aright on IIM beneficiaries to “a complete
historica accounting of trust fund assets,” explaining that “‘[a]ll
funds [as used in that provison] means all funds, irrespective
of when they were deposited (or at least so long as they were
deposited after the Act of June 24, 1938).” 240 F.3d at 1102. In
Cobell X the didrict court ruled that Interior must account for dl



funds deposited since 1887 and issued rules permitting some
accounting methods and prohibiting others—-e.g., regecting any
use of gatistical sampling. Cobell X, 283 F. Supp. 2d at 288-90.

Defendants raise a variety of objections to the district
court’s higtoricd accounting order, but the objection based on
Pub. L. No. 108-108 trumps the others. Adopted November 10,
2003, less than two months after the issuance of Cobdll X, Pub.
L. No. 108-108 appropriates funds and provides as follows:

For the operation of trust programs for
Indians by direct expenditure, contracts,
cooperdive agreements, compacts, and grants,
$189,641,000, to remain avalable until
expended: Provided, Tha of the amounts
avalable under this heading not to exceed
$45,000,000 shdl be avalable for records
collection and indexing, imaging and coding,
accounting for per capita and judgment accounts,
accounting for tribal accounts, reviewing and
digributing funds from speciad deposit accounts,
and program management of the Office of
Higtoricad Trust Accounting, induding litigation
support: Provided further, That nothing in the
American Indian Trust Management Reform Act
of 1994, Public Law 103-412, or in any other
statute, and no principle of common law, shdl
be construed or applied to require the
Depatment of the Interior to commence or
continue higtorical  accounting  activities  with
respect to the Individuad Indian Money Trust
until the earlier of the folowing shdl have



occurred: (@) Congress shal have amended the
American Indian Trust Management Reform Act
of 1994 to deineate the specific historicd
accounting obligations of the Department of the
Interior with respect to the Individua Indian
Money Trugt; or (b) December 31, 2004.

Pub. L. No. 108-108. A later sentence of the same section
provides that the dtatute of limitations will not begin to run on
any dam for losses or mismanagement of trust funds “until the
affected tribe or individud Indian has been furnished with an
accounting of such funds from which the beneficiary can
determine whether there hasbeen aloss” 1d.

Thus Pub. L. No. 108-108 appears to give Interior
temporary relief from any common law or satutory duty to
engage in higtorical accounting for the IIM accounts. The
provison's legiddive history makes clear that Congress passed
it in response to Cobell X, to clarify Congress's determination
that Interior should not be obliged to perform the kind of
historical accounting the district court required. The conference
committee explained that “[i]nitid edtimates indicate tha the
accounting ordered by the Court would cost between $6 hillion
and $12 billion . . . .” H.R. Conf. Rep. 108-330, at 117. The
committee “rgect[ed] the notion that in passng the American
Indian Trust Management Reform Act of 1994 Congress had
any intention of ordering an accounting on the scae of tha
which has now been ordered by the Court. Such an expansive
and expensve undertaking would certainly have been judged to
be a poor use of Federal and trust resources.” Id. at 118.
“Indian country would be better served by a settlement of this
litigation than the expenditure of billions of dollars on an



accounting.” Id. at 117. Congress thus gave itsdf until the end
of 2004 to come up with a legidative solution. See id. at 118.

In addition, individud legidators sad in effect that the
disparity between the costs of the judicialy ordered accounting,
and the vaue of the funds to be accounted for, rendered the
ordered accounting, as one senator put it, “nuts’: “If thisis a
$13 hillion fund, or somewhere in the neighborhood of $13
billion, would the Native Americans warnt us to begin a process
in which we spend up to $9 hillion to hire accountants and
financid folks and others to gft through these accounts? | think
that isjust nuts. That doesn’t make any sense at al to anybody.”
149 Cong. Rec. a S13,786 (2003) (statement of Sen. Dorgan).
See also id. at S13,785 (datement of Sen. Burns) (“If there is
one thing with which everybody involved in this issue seems to
agree, it is tha we should not spend that kind of money on an
incredibly cumbersome accounting that will do amost nothing
to benefit the Indian people.”).

Hantffs make a vague dam that we should smply
disregard Pub. L. No. 108-108, dlowing the digtrict court to
address its effect in the first instance. But gpart from an alusion
to the posshility of condgdering it in conjunction with post-
decree developments, they offer no reason overcoming the usua
principle that a court is to apply the law in effect at the time the
court rules. SeeLandgraf v. US Film Products 511 U.S. 244,
264 (1994). As the provision deprives the decree’s “historical
accounting” mandates of any legd bass, it is hard to see how
post- decree developments could affect the matter. As a falback
postion, plantffs argue that the law violaes separation of
powers principles and the takings and due process provisions of
the Fifth Amendment. We rgect both clams.



Firdt, plaintiffs assert that Pub. L. No. 108-108 amounts
to a “legidative stay” of a find judicid judgment. They cite
language in Hayburn's Case, 2 U.S. (2 Ddl.) 409 (1792), to the
effect that Artide 111 judicid decisons cannot “be ligble to a
revison, or even suspension, by the legidature” Id. at 413
(empheds added) (quoting decision of the circuit court for the
digrict of North Carolina, congding of Iredel, Justice, and
Sitgreaves, didrict judge). In Plaut v. Spendthrift Farm, Inc.,
514 U.S. 211 (1995), the Court explained that Hayburn's Case
“gtands for the principle that Congress cannot vest review of the
decisons of Artide Il courts in offidgds of the Executive
Branch,” id. a 218, and hdd that Congress could not require a
federal court to reopen a completed case for money damages, id.
at 240. But the Court aso said that an appellate court must
aoply any law enacted after the judgment under review and
clearly intended to have retroactive effect. Seeid. at 226.

Even more criticd is the digtinction between dtatutes that
in effect reverse fina judgments in suits for money damages, as
in Plaut, and ones that dter the subgtantive obligations of parties
subject to ongoing duties under an injunction, as in
Pennsylvania v. Whedling & Belmont Bridge Co., 59 U.S. 421
(1855). Indeed, Plaut explicitly distinguished the latter. See
514 U.S. a 232. In Wheeling Bridge a court had entered a
decree requiring removal of a bridge pursuant to a Satute
rendering it unlawful. Congress then amended the law to
legdize the bridge. The Court held that because the act of
Congress modified the law “so that the bridge is no longer an
unlavful obstruction, it is quite plain the decree of the court
cannot be enforced.” 59 U.S. at 432. For purposes of the rule
limiting congressiond reversa of fina judgments, an injunction
is not “find.” Aswe sad in National Coalition To Save Our



10

Mall v. Norton, 269 F.3d 1092 (D.C. Cir. 2001), applying
Wheeling Bridge, “[A]lthough an injunction may be a find
judgment for purposes of apped, it is not the last word of the
judicia department because any provison of prospective relief
is subject to the continuing supervisory jurisdiction of the court,
and therefore may be dtered according to subsequent changes
inthe law.” Id. a 1096-97 (quoting Miller v. French, 530 U.S.
327, 347 (2000)) (interna quotation marks omitted).

At ora argument plantffs seemed more to stress the
idea tha Pub. L. No. 108-108, rather than changing the
subgtantive law, directed the courts how to interpret or apply
pre-exiging lav. In Save Our Mall we assumed that under
United Sates v. Klein, 80 U.S. (13 Wadll.) 128 (1871), such an
interpretive direction would invade the powers of the judicia
branch. 269 F.3d at 1097. Here as there, however, we do not
read the statutory language as such a directive.  Some of the
phrasng--especidly the statement that nothing in the 1994 Act
or any statute or the common law “shall be construed or applied
to require the Department of the Interior to commence or
continue higtorical  accounting activities” (emphasis added)--
might be said to support such a reading. But “as between two
possible interpretations of a statute, by one of which it would be
uncongtitutional and by the other vaid, our plain duty is to adopt
that which will save the act.” NLRB v. Jones & Laughlin Steel
Corp., 301 U.S. 1, 30 (1937).

We believe Pub. L. No. 108-108 is most plausibly read
smply to say that the Department of Interior shal not, under any
dsatute or common law principle, be required to engage in
historical accounting in the specified period, i.e, al statutes and
common law rules requiring any such accounting are
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temporarily and patidly repeded or modified. Compare
Robertson v. Seattle Audubon Soc., 503 U.S. 429 (1992)
(rgecting dam that statute should be construed as mandate of
judicid findings under unchanged substantive law rather than as
a change inthe law). Indeed, the Supreme Court has interpreted
very dmilar wording--that “nothing . . . shal be construed” to
allow--as amply repeding prior legidation to the contrary. See
Carroll v. United Sates, 354 U.S. 394, 408-415 (1957); seedso
Total TV v. Palmer Communications, Inc., 69 F.3d 298, 302-03
(Sth Cir. 1995).

Fnding nether an effort to mandate a particular
interpretation of the subdantive law nor an impermissble
legidaive modification of a fina judgment, we rgect plaintiffs
separation of powers theories.

Second, plaintiffs say that Pub. L. No. 108-108 is an
unconditutional deprivation of property, in violation of the due
process and takings clauses of the Fifth Amendment. The claim
is obscure, as plantiffs do not explicitly identify the property
right that they bdieve enforcement of Pub. L. No. 108-108
would take. They do, however, mention the right to “interest
earned on trust accounts,” if only in a parenthetical to a case
citetion. Plaintiffs Brief at 53.

But we see no reason to think Pub. L. No. 108-108 will
affect plantiffs entitement to interes.  As trust income
beneficiaries are typicdly entitled to income from trust assets
for the entire period of thar entittement to income, and for
imputed yidds for any period of delay in paying over income or
principal, see G. G. BOGERT & G.T. BOGERT, LAW OF TRUSTS
AND TRUSTEES § 814, pp. 321-25 (rev. 2d ed. 1981), we do not
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see-and plantffs make no effort to explain—-how the
accounting delay adlowed by Pub. L. No. 108-108 could deprive
them of interest or any comparable returns.

Pantiffs references to temporary takings suggest that
they regard a delay in the accounting itdf as a taking. But the
accounting is a purdy indrumentd right--a way of finding out
the dze of ther clams. If the moratorium imposed by Pub. L.
No. 108-108 actudly ddays conduson of the accounting
(which it may not, as Congress may provide a Smpler scheme
than the didrict court’s, while nonetheless assuring that each
individud receives his due or more), the ordinary trust principles
referred to above will automdicdly give the plantiffs
compensation for the delay.

Accordingly we find no conditutiond obstacle to
enforcement of Pub. L. No. 108-108 as written.

* * %

In Pub. L. No. 108-108 Congress in effect gave itsdlf
until December 31, 2004 “to develop a comprehensve
legidaive solution to what has become an intractable problem.”
H.R. Conf. Rep. 108-330, at 118. Absent Congressiona action
by that date, obvioudy Pub. L. No. 108-108 will cease to bar the
historical accounting provisons of the injunction. We do not
address the issues that would be rdevant if the district court then
reissued those provisons. At the present time, however, they
are without legd basis.
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Fixing the System

Although the defendants argue that Pub. L. No. 108-108
“deprives the injunction of any arguable legd bass’
(Defendants Br. at 40), the statute suspends only “higtoricd
accounting activities” Because certain portions of the digtrict
court’s injunction are at least conceptudly separable from the
higtorica accounting duty, we mugt address these aspects of the
order on the merits.

What we will cdl Part 1lI(IV) of the injunction
(midabeled Part 111 by the district court because there is aready
a Pat I1I1), “Compliance with Fduciary Obligations” is
primarily an order that Interior complete its To-Be Plan within
90 days. Cobell X, 283 F. Supp. 2d at 290-91. The To-Be Fan,
which Interior sketched out broadly in its Comprehensve Flan,
is intended “to provide a comprehensive dStaement of the
manner in which trus management will be conducted after
Interior’s proposed interndl changes.” Id. at 250. Given thet the
Comprehensve Plan only described Interior's intertion to creste
the To-Be Plan, the court said that the Comprehensive Plan was
“redly only a planto make a plan.” Id. at 284. Part 111(1V) aso
orders the Interior defendants to implement the Comprehensve
Pan (indluding the To-Be Plan). 1d. at 290.

Part 111(IV) of the inunction goes on to direct that
Interior's To-Be Plan identify any portions of the plan that might
be deemed incondgent with the common law trust duties
previoudy identified by the didtrict court, and explain why the
identified portion or portions should not be considered
inconsstent with these duties. 1d. at 291.
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Additiondly, the court’s injunction required Interior to
file with the Court, within 120 days, a “lig of triba laws and
ordinances that the Interior defendants deem applicable to the
adminigration of the Trust,” induding “a ful satement of the
manner in which the Interior defendants consider these laws and
ordinances to affect such adminidration.” Id. The court aso
ordered Interior to file within 90 days a detailed plan of
measures it will take to correct certain “problems with the
leasing, title, and accounting systems of the Trugt,” and a plan
identifying how Interior will “diginguish principal from income
during [itg] historical accounting of the Trust.” 1d.

In Part 1V (V) the court set forth a detailed timetable for
implementing its order.  The timetable not only covers
requirements set forth esewhere in the injunction, but also
imposes several additiond requirements on Interior, induding
several steps outlined in Interior's Fiduciary Obligeations
Compliance Plan of January 6, 2003. Id. at 292-93. (The
Compliance Plan was an early version of Interior’s plan to fulfill
its fiduciary obligations and was subsequently replaced by the
Comprehensve Plan. Seeid. at 243-44.) The court ordered that
dl of these requirements be completed within roughly three to
gx months. Id. at 292-93.

In Part V(VI) the court appointed a Judicid Monitor,
endowed with “dl authority bestowed on specid masters
pursuant to Rule 53” of the Federal Rules of Civil Procedure, “to
report on the Interior defendants compliance with the
provisions of this Order.” Id. a 294. According to the court,
the monitor must have “unlimited access to the Interior
defendants fadlites and to dl information relevant to the
implementation of this Order.” Id. Findly, in Pat VI(VII) the
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digtrict court retained jurisdiction over the case until December
31, 2009. Id. at 295.

The government offers a number of reasons why we
should vacate these provisons in their entirety (even to the
extent that they are completdy separate from “historica
accounting”), as well as targeted arguments for vacating
individud eements. We firg rgect two government arguments
that, if sound, would cdl for vacating dl “Fixing the Sysem’
aspects of the injunction. We then address the government’s
agument that those elements violate the Supreme Court’'s
haldingsin Lujan v. National Wildlife Federation, 497 U.S. 871
(1990), and Norton v. Southern Utah Wilderness Alliance, 124
S. Ct. 2373 (2004), which read the Administrative Procedure
Act as limting APA review to attacks on specific “agency
action[g]” (or the unlanful withholding of such an action), and
precluding its use for dams of broad programmatic failure. In
light of this last argument, we reverse and remand for further
action conggtent with this opinion.

Government contentions applying to all elementsof the
injunction apart from historical accounting. Agang the
“Axing the Sysem” dements of the injunction, the government
argues that (1) any consideration of trust deficiencies outside the
relm of historical accounting represents an improper expansion
of the lawsuit; and (2) under Mitchell | the government is not
subject to any trust duties other than the statutorily created duty
to account. We regject both contentions.

1. Expansion of the lawsuit. Interior clams that the
digrict court cannot “expand[] its jurisdiction to indude the
entire fidd of trust management” because our decision in Cobell
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VI hdd “that the only actionable duty was the duty to perform
an accounting.” Defendants Brief a 77. We made no such

ruling.

First, we are puzzled by the idea that the “fixing” issues
represent an expandon of the lawsuit. The complaint’s prayer
for relief asked for an order “construing the trust obligations of
defendants to the members of the class, dedaing tha
defendants have breached, and are in continuing breach of, ther
trust obligations to such class members, and directing the
inditution of accounting and other practices in conformity [with
the defendants trust] obligations” Complaint & 26. It dso
cdamed a wide range of past trust violaions independent of
accounting falures, eg., that the government “[flailed to
exercise prudence and observe the requirements of law with
respect to invesment and depodit of 1IM funds, and to maximize
the return on invesments within the condraints of law and
prudence” and “[elngag[ed] in sdf-deding and benefiting from
the management of the trust funds” Complaint a 10. And at
an early stage the didtrict court responded to this range of attacks
by bifurcating the case into the parts now before us-“fixing the
system” and “correcting the accounts.” Scheduling Order at 2
(May 4, 1998).

Interior miscondrues Cobell VI in aguing that our
holding there limited the issue in this case to the provision of a
historical accounting. We hdd that the duties identified by the
digtrict court, such as the duty to create specific written policies
and procedures pursuant to the 1994 Act, 25 U.S.C. 162a(d)(6),
were “subgdiary” to the duty to account, Cobell VI, 240 F.3d at
1105, not that the duty to account was the only fiduciary
obligation in this case. “The 1994 Act did not create those
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obligations any more than it created the IIM accounts. . . . [The
Act] . . . recognized and reaffirmed what should be beyond
dispute-that the government has longstanding and substantial
trust obligations to Indians, particularly to [IM trust
beneficiaries, not the least of which isa duty to account.” Id. at
1098 (emphasis added).

2. Satutory badgs for fiduciary obligations. The
government quotes United States v. Navajo Nation, 537 U.S.
488 (2003), for the proposition that a purported trust beneficiary
mus “identify a subdtantive source of law that establishes
specific fiduciary or other duties” Id. a 506. The difficulty
facing the government, however, is that, for the 1IM accounts,
such aduty is not far to seek.

In two matched pairs of cases the Supreme Court has
stated what is needed to infer creation of conventional fiduciary
duties with respect to Indian interests, sufficient to sustain
dams for moretary damages under the Indian Tucker Act, 28
U.S.C. § 1505. (The modifier “conventiond” is critica, to
diginguish such duties from the concept that a trust relationship
between the government and the Indians requires that statutory
ambiguities be resolved in favor of Indians. See, e.g., Montana
v. Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985).) We
described at the outset how in Mitchell | the Court found no
enforcedble fidudary duty in the “trus” esablished for
dlotment lands themsdves, given the limited purposes of the
authority retained by the government. Conversely, in United
Sates v. Mitchell, 463 U.S. 206 (1983) (Mitchell I1), the Court
found that where dlotment land was subject to “eaborate
[government] control” over property beonging to Indians, “a
fiduciary relationship necessarily arises” Id. at 225. Instead of



18

the “bare’ trust arisng from the operation of the Dawes Act
done, id. a 224, the land involved in Mitchell Il was subject to
datutes and regulaions assarting government  control  and
responsibility, and compdlling the inference of a genuine trust
over the resources so controlled. A similar pair of cases applies
the same principle to non-alotment land: see Navajo Nation,
537 U.S. a 507 (rgecting inference of enforceable fiduciary
relationship because the statutes and regulations faled to give
the government ful responshility to manage the resources in
question for the benefit of the Indians), and United States v.
White Mountain Apache Tribe, 537 U.S. 465 (2003) (finding
such aresponghility in the government).

The [IM accounts fdl emphaticdly on the “ful
respongbility” side.  Section 161a(b) directs that “[a]ll funds
hdd in trust by the United States and carried in principa
accounts on the books of the United States Treasury to the credit
of individua Indians shall be invested by the Secretary of the
Treasury, at the request of the Secretary of the Interior, in public
debt securities with maturities suiteble to the needs of the fund
...." 25U.S.C. 8§ 161a(b). The statutory mandate, added in the
1994 Act, appears in large part to codify Interior’s prior practice,
which involved the exercise of complete control over the 1IM
funds. See H.R. Rep. No. 103-778, at 11-12 (1994). Thus the
dtatute assumes a set of funds “held” by the United States and
directsits officids investment of these funds.

Ancther provison, 25 U.S.C. § 162a(a), authorizes an
dterndive invesment for funds hed in trust for the benefit of
individual Indians-namely, deposits in banks sdected by the
Secretary of the Interior. And at the request of an individual
Indian for whom funds are held, investments may aso be made
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in obligations unconditionaly guaranteed by the United States,
or in mutud funds holding only such obligations. 25 U.S.C.
§ 162a(c). Although this extremely narrow band of permissible
invesments takes off the table many potentia disputes over
prudent investment, it planly assgns the government full
managerid respongbility.

Under the four cases just discussed, these datutory
mandates compd an inference of enforceable fiduciary duties.
Indeed, the didtrict court so hdd early in this litigation, see
Cobell v. Babbitt, 52 F. Supp. 2d 11, 22 (D.D.C. 1999) (“Caobell
I1") (“The badc contours of defendants fiduciary duties under
this trust are established by the statutes [gpplicable to the 1IM
trust] and, as in Mitchell 11, construed in light of the common
law of trusts”). Thus the trugt duties that in Cobell VI we sad
the 1994 Act reaffirmed, 240 F.3d at 1100, see dso id. at 1098,
are the fuly enforceable variety found in Mitchell Il and White
Mountain Apache Tribe.

That does not mean, however, that the district court may
amply copy a lis of common law trust duties from the
Regtatement and then order Interior to explain how it will satisfy
them. Putting adde the litigation innovation (requiring
defendants to explan how they will cure a long list of defaults
as to which the court has made no evidence-based finding), the
court has abstracted the common law duties from any statutory
basis. Though the digtrict court cites White Mountain Apache
Tribe to support this incorporation of common law trust duties,
see Cobell X, 283 F. Supp. 2d at 265-67, it ignores the Supreme
Court’s actuad approach, which was to look to trust law to find
that a particular common law duty--“to preserve and mantan
trust assets’--was implied in a 1960 datute that, by permitting
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government occupation, made property “expressly subject to a
trust,” White Mountain Apache Tribe, 537 U.S. a 475. Thus,
once a statutory obligation is identified, the court may look to
common law trust principles to particularize that obligation.

The didtrict court itself so held in Cobell V, 91 F. Supp.
2d at 38, finding that it could not grant plaintiffs prayer for a
declaration of dl trust duties arisng from the IIM trust soldly on
the bass of plantiffs common law trus dams. The court
ubsequently reversed itdf on the point, saying that our
decison in Cobell VI “supercedes’ the didtrict court’s prior
observation that plaintiffs were wrong to think that once a trust
relaionship was established they could automaticdly “invoke
dl the rights that a common law trust entails” Cobell X, 283 F.
Supp. 2d a 260 n.12. Insofar as plaintiffs may have said that,
they were wrong. In Cobel VI we actudly hdd that the
government's duties must be “rooted in and outlined by the
relevant statutes and treaties,” 240 F.3d at 1099, athough those
obligations may then be “defined in traditiond equitable terms,”
id.

Programmatic review under the APA. PFaintiffs invoke
the APA as the bads for securing review of defendants conduct.
Complant a 26 (‘Pantffs are entitted to review [of
defendants various breaches of trust] under 5 U.S.C. § 702.”).
Defendants argue that the didrict court’'s “fixing the sysem”
orders exceed the court's juridiction because they are
insufficiently pinned to discrete agency action (or inaction).

As Southern Utah notes, 88 702, 704 and 706 of the
APA “dl insist upon an ‘agency action.”” 124 S. Ct. at 2378.
This of course includes § 706(1)'s provison of authority to
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“compd agency action . . . unreasonably delayed.” See id. a
2379 n.1. Because of the requirement of specific agency action,
the Court hdd initidly in Lujan and again in Southern Utah that
APA review was not avalable-even in the face of dlegations
of “rampant” violdions of law--for clams seeking “wholesale
improvement of [a] program by court decree, rather than in the
offices of the Depatment or the hdls of Congress, where
programmatic improvements are normaly made.” Lujan, 497
U.S. at 891; see aso Southern Utah, 124 S. Ct. at 2380. The
APA’s requirement of “discrete agency action,” Southern Utah
explained, was

to protect agencies from undue judicid
interference with their lawful discretion, and to
avoid judicd entanglement in abstract policy
disagreements which courts lack both expertise
and informetion to resolve. If courts were
empowered to enter general orders compeling
compliance with broad statutory mandates, they
would necessarily be empowered, as well, to
determine whether compliance was achieved--
which would mean that it would ultimaey
become the task of the superviang court, rather
than the agency, to work out compliance with the
broad statutory mandate, injecting the judge into
day-to-day agency manegement . . . . The
prospect of pervasve oversght by federa courts
over the manner and pace of agency compliance
with such [broad] congressiona directives is not
contemplated by the APA.

Id. at 2381.
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The didrict court itsdf, ealier in this litigation,
acknowledged the risk of taking on what were redly legidative
or executive functions “The court has no present intention to
entertain a request to St as a pseudo-congressiona oversight
body that tdls defendants everything that they must do to meet
ther obligaions programmeticdly. That is a role tha only
Congress can fulfill.” Cobdll 111, 52 F. Supp. 2d at 31.

The application of Lujan and Southern Utah is
complicated here by the avalability of common law trust
precepts to flesh out the statutory mandates, and, indeed, as we
sad in Cobell VI, at least patidly to limit the deference that we
would normdly owe the defendants as interpreters of the
statutes they are charged with adminigering. See Cobell VI, 240
F.3dat 1101. See ds0id. at 1104 (noting defendants’ obligation
to “pass scrutiny under the more sringent standards demanded
of a fidudary”) (internd citation and quotation marks omitted).

The government accepts and even endorses our
observation that interpretation of statutory terms is informed by
common law trust principles, see Defendants Reply Brief at 26-
27 (cting Cobell VI, 240 F.3d at 1099), but makes two key
points as to why those precepts do not eliminate the risks that
Lujan and Southern Utah saw in broad programmeatic remedies.
Fird, it notes that while the expenditures that plaintiffs seek are
to be made out of appropriated funds, trust expenses for private
truss ae normaly met out of the trust funds themsdves.
Defendants Reply Brief a 27. Thus plaintiffs here are free of
private beneficiaries incentive not to urge judicid compulsion
of wagteful expenditures. Second, private trustees, even though
hdd to high fiduciary standards, are generaly free of direct
judicid control over ther methods of implementing these duties,
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and trustee choices of methods are reviewable only “to prevent
an abuse by the trustee of his discretion.” Id. at 28 (cting
Restatement (Second) of Trusts 88 186-87 (1959)).

While a court might certainly act to prevent or remedy
a trustee's wrongful intermingling of trust accounts, this does
not imply that the norma remedy would be an order specifying
how the trustee should program its computers to avoid
intermingling, as opposed to, for example, barring the use of a
program that had caused forbidden intermingling or was dearly
likey to do so. See BOGERT & BOGERT, LAW OF TRUSTSAND
TRUSTEES § 861, p. 22 (“If the trustee has been given discretion
with respect to the act in question, . . . the court will not interfere
by ordering him to take a certain line of conduct unless there is
proof of an abuse of the discretion . . . .”). “[A] court of equity
will not interfere to control [trustees] in the exercise of a
discretion vested in them by the instrument under which they
act.” Firestone Tire and Rubber Co. v. Bruch, 489 U.S. 101,
111 (1989) (internd quotation marks and citation omitted). The
avalability of the common law of trusts cannot fuly neutrdize
the limts placed by the APA and the Court's Lujan and
Southern Utah decisons. Compare Cobell VI, 240 F.3d at 1104
(approving district court’s expression of intent to leave issue of
choice of accounting methods, induding statisticad sampling, to
adminidrative agencies), with Cobell X, 283 F. Supp. 2d at 289
(forbidding use of gatigtica sampling).

That said, the question remains what specific eements
of the “Fixing the Sysem” decree run aoul of those decisons
or are otherwise ill-founded. For the reasons explained below,
we uphold the reguirement to submit a plan and otherwise
vacate and remand the case for further proceedings.
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Plan. The core of Part 111(1V) of the district court’'s
injunction is its order that Interior complete a detailed plan to
fufill its fiduciary obligations—-specificaly to fill in the asyet
inchoate To-Be Plan promised in the Comprehensive Plan. This
command rests on the court's prior order to file a
Comprehensive Plan (issued in Cobell v. Norton, 226 F. Supp.
2d 1, 162 (D.D.C. 2002) (“Cobel VII"), and on the district
court’s finding here that the incompleteness of the To-Be Plan
rendered the Comprehensve Plan only an interim step, see
Cobell X, 283 F. Supp. 2d a 284. The order thus in some
respects continues or logicdly extends the origind order to file
the Comprehensive Flan. In Cobell VIII we uphdd that order as
adeviceto gather information for the court, “akinto an order . . .
relafing] only to the conduct or progress of litigation.” 334
F.3d a 1138 (internd citation and quotation marks omitted).
Thus, standing aone, the order to file the To-Be Plan smply
enforces the prior order, which in effect required discovery of
Interior's plans consstent with the district court’s broad case
management authority. To that extent we uphold it.

But Part 11I(IV) frames the plan by reference to the
Interior defendants  bringing themsdves “into compliance with
the fiduciary duties imposed upon trustees at common law, as
identified by this Court in its memorandum opinions issued this
date,” Cobell X, 283 F. Supp. 2d a 291 (referring to Sixteen
gpecific common law trust duties enumerated by the court, id. at
267-71). And it requires Interior to “identify any portion of the
To-Be Plan that might be deemed to be inconsistent with any of
these fiduciary duties, and include a full explanation of why the
identified portion or portions should not [be] considered to be
inconggent with any of these fiduciary duties” Id. at 291.
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Fndly, the didrict court ordered Interior to implement its plan.
Id. at 290.

Thus the court evidently proposes to use the “plan” as a
device for indefinitely extended dl-purpose supervision of the
defendants  compliance with the sixteen generd fiduciary duties
liged. There are three difficulties with this approach.

Firg, the sole findings of unlawful behavior (other than
accounting defaults) are dipulations acknowledging Specific
falures measurable against specific statutory mandates. See
Cobell V, 91 F. Supp. 2d at 32-34. See dso Cobell VII, 226 F.
Supp. 2d a 66 (rdying on the dipulaions). The various plan
filings can serve as the jumping-off point for judicid monitoring
of Interior only to the extent that the monitoring is anchored
ether in these specific dipulations or in some future adjudicated
findings. Whilein Cobell VI we uphdd a requirement that the
government produce periodic reports, we relied on specific
findings by the district court “that appellants had unreasonably
delayed the discharge of thelir] duties by failing to ensure the
provison of a complete historical accounting.” Cobell VI, 240
F.3d at 1107; see dso Cobell V, 91 F. Supp. 2d at 40 (finding
commisson of four spedific accounting-related breaches of the
1994 Act). The didrict court cannot issue enforcement
remedies--by any means--for trust breaches that it has not found
to have occurred. The sixteen common law trust duties are
pertinent only to the extent that they illuminate breaches dready
found (i.e., those named in the gtipulations) or adjudicated in the
future.

Second, the court’s innovation of requiring defendants
to file a plan and then to say what “might” be wrong with it
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turns the litigation process on its head. However broad the
government’s failures as trustee, which go back over many
decades and many adminidrations, we can see no bass for
reverang the usud roles in litigation and assigning to defendants
a task that is normdly the plaintiffs--to identify flaws in the
defendants filings.

Third, in the absence of spedific findings of unreasonable
dday in Interior's peformance of its fiduciary duties, the
cout's order tha the defendants implement the entire
Comprehensve Plan, induding the full To-Be Plan, amounts to
an order to obey the law in managing the trusts. Under this
implementation order defendants would be subject to contempt
charges for every legd faling, rather than smply to the civil
remedies provided inthe APA. See, e.g., NLRB v. Express Pub.
Co., 312 U.S. 426, 435-36 (1941) (“[T]he merefact that a court
has found that a defendant has committed an act in violation of
a datute does not judify an injunction broadly to obey the
satute and thus subject the defendant to contempt proceedings
if he shdl a any time in the future commit some new violaion
unlike and unrelated to that with which he was origindly
charged.”).

Fndly, we note that the didrict court used language
uggesting an intent to take complete charge of the detals of
whatever plan Interior might submit: “If the court [concludes
that the plan will not satisfy defendants legal obligation], it may
decide to modify the inditutiond defendant’s plan, adopt a plan
submitted by another entity, or formulate a plan of its own that
will stisfy the defendant’s ligbility.” Cobell X, 283 F. Supp. 2d
at 142. Thisisin sharp contrast with Southern Utah’s point that
“8§ 706(1) empowers a court only to compel an agency . . . to
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take action upon a matter, without directing how it shdl act.”
124 S. Ct. a 2379 (interna citation and quotation marks
omitted).

In sum, while we uphold the district court’s order that
Interior complete the To-Be Plan, we vacate the injunction
insofar as it directs Interior, rather than the plantiffs to identify
defects in its proposal and requires the agency to comply with
the Comprehensive Plan.

Tribal laws and ordinances. The district court issued
two directions about the trusts relations to such laws. In its
“Gengrd Providons,” it ordered the Interior defendants to
“administer the Trust in compliance with applicable tribal law
and ordinances.” Cobell X, Part 11.D., 283 F. Supp. 2d at 287.
In alater section, it ordered them to compile a list of triba laws
and ordinances that they deemed gpplicable, with “a full
datement of the manner in which the Interior defendants
consider these laws and ordinances to affect such
adminigration.” Part 111(1V).C., id. at 291.

The firg of these edicts--to apply tribd law to the extent
applicable--appears meaningless, except as a general mandate to
obey the lawv. It gans meaning, of course, because it is
embodied in an injunction. Thus any violation is punishable by
contempt, and the mandate is impermissble on the grounds
stated above.

The indtruction to list triba laws deemed gpplicable
poses a different issue. On its face it seems a specification not
of Interior's trust duties but of the court's preferred
methodology for assuring Interior’s fulfillment of those duties.
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As such it collides with the APA, Lujan, and Southern Utah. It
may be hdpful for defendants in fulfillment of ther trust duties
to compile such a lig (perhaps induding tribal provisons on
title, ownership, leasng, and contract for the purposes identified
by the digrict court, Cobell X, 283 F. Supp. 2d a 275, or
provisons on inheritance, see FeLix S. COHEN, HANDBOOK OF
FEDERAL INDIAN LAW 634 (1982 ed.)). But alist of gpplicable
tribal laws is no more essentid to ensure that Interior
“accelerate[s]” rather than “dday[q]” fufillment of its fiduciary
obligations, see Cobell X, 283 F. Supp. 2d at 275, than would be
a lig of dl federal and sate laws with which Interior must
comply in adminigration of the [IM trusts. Although the digtrict
court may declare the government’s legd obligations--whether
rooted in federa or triba law--pursuant to the Declaratory
Judgment Act, 28 U.S.C. § 2201, see Cobell V, 91 F. Supp. 2d
a 38, it may not prescribe the spedific steps the government
must take to comply with these obligations unless it has found
that government actions (or inactions) breached a legd duty and
that the steps ordered by the court constituted an essentia

remedy.

Appointment of a court monitor. InPart V(VI), thecourt
“gppointfed] a Judicid Monitor to report on the Interior
defendants compliance with the provisons of this Order.”
Cobell X, 283 F. Supp. 2d a 294. “The Judicial Monitor shall
be appointed pursuant to Rule 53 of the Federal Rules of Civil
Procedure, and shall possess all authority bestowed on special
masters pursuant to Rule 53.” Id. (emphasis added). Thus the
labd “Monitor” is inaccurate; the authority purportedly
bestowed is redly that of a “Master.” Whereas a monitor's
“primary function is to monitor compliance,” a master’s role is
broader: to “report[] to the court and, if required, make]
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findings of facts and conclusons of law.” Specia Project, The
Remedial Processin Institutional Reform Litigation, 78 Colum.
L. Rev. 784, 827-28 (1978) [hereinafter “Special Project”]; see
dso id. a 829 (“[A] monitor's activities are so unlike those of
a rue 53 master that the court should not [designate a monitor
amader]. ... Monitoring rardly, if ever, proceeds by the quasi-
judicid hearings envisaged by rule 53.”). The district court aso
specified that “Interior defendants shdl provide the Judicid
Monitor and his or her agents with unlimited access to the
Interior defendants facilities and to al information relevant to
the implementation of this Order, in order that the Judicid
Monitor and his or her agents may be made cognizant of any
falures to comply with the provisions of this Order.” Cobell X,
283 F. Supp. 2d at 294.

According to the Interior defendants, the appointment of
a monitor exceeds the scope of the didrict court’s authority. We

agree.

In April 2001 the govenmet consented to the
appointment of a court monitor for one year. In April 2002,
notwithstanding the government’'s objection, the digtrict court
reappointed the court monitor, a decision we reversed in Cobell
VIII. In rgecting the monitor, we wrote: “The Monitor's
portfolio was truly extreordinary; instead of resolving disputes
brought to him by the parties, he became something like a party
himsdf. The Monitor was charged with an investigative, quasi-
inquidtorid, quasi-prosecutoria role that is unknown to our
adversarid legd system.” Cobdl VIII, 334 F.3d at 1142. We
diginguished the monitor in this case from the permissible
gppointment of amaster in Ruiz v. Estelle, 679 F.2d 1115, 1161-
62 (5th Cir.) (prison reform), amended in part, reh’g denied in
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part on other grounds, 688 F.2d 266 (5th Cir. 1982). We
explained:

Therole of the special master in Ruiz was
not nearly as broad as the role of the Monitor in
ths case. There the master was spedificdly
indructed “not tointervenein the administrative
management of [the department] and . . . not to
direct the defendants or any of ther
subordinates to take or to refrain from taking
any specific action toachievecompliance.” [679
F.2d] a 1162. Most important, the court of
gppeds daified that the special magter and the
monitors were “not to consider matters that go
beyond superintending compliance with the
district court’'s decree,” thereby assuring the
speciad master would not be an “advocate” for
the plantiffs or a “roving federa district court.”
Id.

334 F.3d a 1143 (emphasis added).

Unlike the monitor in Ruiz, we said, the monitor
appointed in 2002 coud not “have been limited to enforcing a
decree, for there was no decree to enforce, let alone the sort of
soecific and detailed decree issued in Ruiz and typicd of such
cases.” 1d.

In gopointing a monitor in Cobell X the digtrict court
adopted dmog verbatim the language we used to explain that
the court monitor in Ruiz was pemissble because of its
circumscribed role. According to the district court:
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The Judicid Monitor and his or her
agents shall not intervene in the administrative
management of the Interior defendants. The
Judicid Monitor and his or her agents shall not
direct the Interior defendants or any of their
subordinates to take or to refrain from taking
any specific action to achieve compliance with
this Order. The Judiciad Monitor and his or her
agents shall not consider matters that go beyond
superintending or reporting upon compliance
with this Order.

283 F. Supp. 2d at 295 (emphasis added).

Despite the dmilaity of the language we used to
diginguish Ruiz and the language used by the district court to
limit the monitor's authority, there is a dgnificant difference
between the two cases. The “Fixing the System” part of the
present injunction (especidly given the excisons aready
discussed) is not nearly as complex as the specific relief ordered
in Ruiz (embodied partly in two consent decrees appearing at
Ruiz, 679 F. 2d at 1127-28, 1165-68, 1174-84, partly in ahotly
contested order summarized id. at 1164). If a some future time
the non-accounting aspects of the case culminate in a true
remedia injunction with specific duties tied to specific legd
violaions cognizable under the APA, the usud latitude for
masters to oversee compliance would come into play. See
United States v. Microsoft, 147 F.3d 935, 954 (D.C. Cir. 1998).
Alterndtively, gppointment of a true judicia monitor, with duties
focused on determining just how defendants management of
their trust duties is proceeding, might become appropriate.
“Monitors are appropriate if the remedy is complex, if
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compliance is difficult to measure, or if observation of the
defendant’s conduct is restricted.” Special Project, 78 Colum.
L. Rev. a 828. Compare Cobdl X, 283 F. Supp. 2d at 218
(observing that Interior’s quarterly reports have given an overly
optimistic and inaccurate portrait of their reform efforts).

Additional provisions. The injunction imposes severd
additiona duties on defendants.  For example, the court revived
eements of Interior's Compliance Plan, which was replaced by
its Comprehensive Plan, Cobell X, 283 F. Supp. 2d a 244, to
require Interior to “request legidaion from Congress to satisfy
part of its imbaance of Trust fund balances with” Treasury. Id.
a 292. The court also ordered Interior to “request an expansion
of the fiscd year 2004 annud audit to include al funds held in
trust by the United States for the benefit of an individua Indian”
and invested pursuant to 25 U.S.C. § 1623, id., anong numerous
other requirements. Thus, rather than acting to assure that
“agency action” conforms to law, the court has sought to make
the law conform to the court’s views as to how the trusts may
best be run. The limits on the court's remedid authority,
discussed a length above, apply equdly to these additiond
requirements in the injunction. The court’s authority is limited
to condgdering specific clams that Interior breached particular
statutory trust duties, understood in light of the common law of
trusts, and to ordering specific relief for those breaches. To the
extent Interior's madfeasance is demondrated to be prolonged
and ongoing, more intrusve relief may be appropriate, as we
hed was the case in Cobell VI for the government’s fallure to
provide a gatutorily required accounting. Y et the court may not
micromanege court-ordered reform efforts undertaken to comply
with generd trust duties enumerated by the court, and then
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subject defendants to findings of contempt for falure to
implement such reforms.

The “higoricd accounting” dements of the injunction
are vacated because of the mandate of Pub. L. No. 108-108, and
the remainder of the injunction, aside from the requirement that
Interior complete its To-Be Plan, is vacated and remanded to the

didrict court for revisons not inconsstent with this opinion.

So ordered.



